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THE UNIFORM
COMPUTER
INFORMATION
TRANSACTIONS ACT:

A WELL BuiLt FENCE OR BARBED WIRE
AROUND THE INTELLECTUAL COMMONS?

he Uniform Computer Information

Transactions Act (UCITA) is a proposed

state contract law developed to regulate
transactions in intangible goods such as computer
software, online databases and other digital prod-
ucts.! UCITA was intended to act as Article 2B of
the Uniform Commercial Code (UCC). Article 2
comprises the law governing commercial transac-
tions in the sale of goods and ensures consistent
contract laws from state to state. The stated goal
of UCITA is to provide clarity regarding computer
information transactions.

History oF UCITA

UCITA is a response to, and an attempt to override, existing con-
tract law. Contract law in the US has a long history, both in statu-
tory form and in the courts. The UCC forms the basis of American
commercial law and is the primary state law governing sales of
goods. In other words, it forms the basis of contract law and guides
all sales and purchases of products. The UCC was developed in 1942
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as a joint project of the American Law Institute
(ALI) and the National Conference of Commis-
sioners on Uniform State Laws (NCCUSL)? and has
been enacted in 49 states.?

There is no specific law that applies to sales of
computer goods and software, rather, as informa-
tion technology emerged, courts have handled soft-
ware transactions under Article 2 of the UCC.#
Article 2, however, does not specifically address
circumstances raised by information technology.
UCITA’s drafters’ main argument in favor of their
statute is that just such a specialized contract law is
required to govern computer related transactions.

Initially, UCITA was to be included as Article 2B
of the UCC statute specifically to regulate “com-
puter information transactions” including licenses
to use software. The drafting process for UCITA ran
into trouble early on, however. On April 7, 1999, in
an action unprecedented in the 50-year history of
the UCC,’ the ALI pulled its sponsorship of 2B as a
new UCC article. Breaking with the ALI, NCUSSL
proceeded to advocate passage of the bill on its own
without the sponsorship of ALL and renamed the
proposed legislation the “Uniform Computer Infor-
mation Transactions Act.”

The proposed statute is currently being intro-
duced in each state as a stand-alone addition to each
state’s legal codes.® Maryland and Virginia have
passed the legislation and Microsoft Corporation is
reportedly lobbying the Washington Legislature to
introduce and pass UCITA.” UCITA legislation has
been introduced in Texas, Hawaii, Iowa, Illinois and
Oklahoma, and is likely to be introduced into all
state legislatures by 2001.

STAKEHOLDERS IN UCITA DEBATE

The primary proponents of UCITA are publishers
and large software producers.® Proponents assert
that UCITA has been under intense review and dis-
cussion for over ten years by a variety of parties
including consumer advocates, software develop-
ers, information providers, and both small and large
software and information licensees.” Consequently,
NCCUSL has adequately balanced competing inter-
ests to create a fair and balanced statute, according
to proponents.® Opponents respond that the cur-
rent draft “represents little more than the narrow
commercial interests of the major software compa-
nies,” and say the drafting process has been “indus-
try-controlled.” As many as 26 State Attorneys
General have indicated their opposition." Library
associations, state and federal consumer protection
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groups, commercial customers, law professors, Fed-
eral Trade Commission senior staff, computer pro-
fessionals, and a number of businesses have
expressed concerns or actively opposed the enact-
ment of UCITA.?

UCITA’s GENESIS AND DEVELOPMENT

A variety of factors converged to accelerate the
drafting of UCITA, including the White Paper pro-
duced by the Commerce Department under the
Clinton Administration in 1995. The White Paper
was completed in part to respond to concerns that
cyberspace threatened traditional copyright protec-
tions." Other major concerns have been a perceived
need for certainty in the state of the law and ques-
tions regarding the validity of new and controver-
sial types of licensing agreements. State legislatures
will soon be called upon to adopt UCITA. As such,
areview of the stated need for the legislation as well
as a review of its promised benefits is in order.

NEED FOR STATUTORY CLARITY

At present, proponents say, there are no clear, uni-
form rules governing agreements for the licensing
or sale of software, multimedia products, or data-
bases, and no certainty regarding how to form en-
forceable contracts over the Internet.”® Proponents
point out that traditional contract law, as governed
by the UCC, is based on the sale of goods, whereas
computer information transactions generally in-
volve licensing agreements. Priscilla Walter, a
Washington D.C. attorney who is active in the prac-
tice of cyber law, notes that Internet transactions
often involve free speech issues, which can affect the
enforceability of licensing agreements.'® Addition-
ally, the lifecycle of technology and information
products is extremely short. Products are frequently
delivered with known bugs, which may be cor-
rected a few months later when the software is up-
graded or replaced. Software developers are also
concerned that, although users can acquire software
fairly inexpensively, errors in the software could
cause huge losses. Developers wish to avoid liabil-
ity for those losses if possible.

DupLicaTION CONCERNS

The main impetus behind the push for legislation
stems from the concerns of copyright holders re-
garding electronic challenges to ownership. Digital
files can be copied with little or no quality degrada-
tion, and exact duplicates of the original can be
made with ease."” Information and software are ex-
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pensive to develop, but, once developed, can be
copied and distributed at low cost by those in pos-
session of the software.”® Copyright holders are con-
cerned that advances in technology are making it
more difficult for them to retain control over their
product. They believe more control would ensure
remuneration for their works.

On the other side of the debate, programmers
such as Ian Clarke, cre-
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resell the book to a used bookstore, or you may give
the book to a friend as a gift.

Software producers, however, are uncomfortable
with such an easy circulation of their product in the
marketplace. As a response to this well-worn excep-
tion to copyright, software related contracts have
evolved to “shrink-wrap” licenses and more re-
cently to “click-wrap” agreements presented on

consumers’ screens.?

ator of Freenet, openly
oppose copyright law
and advocate fluid, un-
constrained sharing of
all information.'”” Oppo-
nents such as Clark
note that, in the past,
artists and publishers
have  successfully
adapted to technologies
such as photocopiers
and magnetic tape.
Clark argues that,
therefore, just as au-
thors and creators
learned how to profit
from those innovations,

Twenty-six State Attorneys
General, however, have reviewed
the consumer provisions of UCITA
and found them to be insufficient
to adequately protect consumers.
In particular, they note that
UCITA actually reduces rights,
such as contract formation and
modification, which consumers
have come to rely on when
purchasing other types of goods.

“Shrink-wrap” licenses,
which take the form of a
contract of sort slipped
beneath the clear plastic
packaging and the soft-
ware box, claim that
ownership remains in
the hands of the soft-
ware publisher, not the
user. Any purchaser
who opens a software
package is assumed to
have accepted the terms
of the license. Click-
wrap licenses appear on
computer screens when
the user downloads a

they will successfully
adapt to new copying
and distribution technologies as well.” Internet ex-
pert Lawrence Lessig also observes that copyright
has always been at war with technology.” Lessig
points out that law itself is not the only remedy for
perceived copyright infringement. Increasingly,
software developers are pursuing technological so-
lutions such as “worms”? which seek out unautho-
rized copies on end-users’ hard drives. In the
meantime, however, software companies are pursu-
ing a two-pronged approach to protect their inter-
ests. Producers are aggressively litigating and
enforcing contract provisions that prevent unautho-
rized copying or resale of software and are simul-
taneously pushing for strong legislative changes to
protect ownership and profit interests.?

EvoLutioN of “SHRINK-WRAP”

AND “CLIcK-WRAP” LICENSES

Software companies would like to eliminate their
legal vulnerability regarding the applicability of the
“first sale doctrine” to their products. The “first sale
doctrine”** allows purchasers to resell, lend or oth-
erwise dispose as they see fit of the physical em-
bodiment of creative works such as books, or, by
extension, packages of software.” For example, if
you buy a book, you may subsequently choose to

given software program.
They require consumers
to click on an “I agree” or “I disagree” icon before
moving forward. These licenses move software out
of the realm of “goods” and into the realm of “li-
censes.” If these licenses are enforceable, consum-
ers no longer can rely on standard copyright
exceptions, nor can consumers rely on being cov-
ered by the standard law of contracts as embodied
in the UCC and subsequent court decisions.

Software companies assert that they are not sell-
ing their products, but are merely creating licensing
agreements for the use of the program to the pur-
chaser under the condition that users accept limita-
tions on copying or resale of the product.
Proponents of UCITA argue that legal standards on
how to interpret and enforce these licenses are
needed. UCITA fills this alleged gap by setting up
anew “law of licenses” that will govern transactions
in computer related goods.

Benerits or UCITA

Proponents of UCITA argue that it will create a uni-
fied legal framework specifically tailored to transac-
tions in computer information. The uniformity will
provide greater legal certainty for ongoing transac-
tions.” The framers hope that additional certainty
will encourage the continued growth of the digital
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information industry. Advocates of the legislation
also seek to clarify that “shrink-wrap” and “click-
wrap” license agreements are enforceable.”® At
present, no cases have adjudicated the enforceability
of the “click-wrap” license methodology.”

Because software often contains bugs or glitches,
it runs afoul of the provision in Article 2 of the UCC
requiring delivery of goods that conform to the con-
tract. UCITA softens this standard by allowing for
substantial performance. In addition, UCITA con-
tains a provision regarding where litigation will take
place on covered products, and contains a frame-
work for dealing with electronic commerce, implied
warranties for informational content, and provisions
dealing with the electronic control of the license.

Poticy ImrrLicaTiONS OF UCITA

Three major concerns regarding the proposed li-
censing rules of UCITA will have a direct impact on
the average consumer.® First, legal rules embodied
in UCITA may weaken consumer rights, and run
counter to the “common sense expectations” of av-
erage buyers and sellers.” Second, UCITA has the
potential to lock citizens out of the intellectual com-
mons of the electronic age. Finally, UCITA is pre-
mature and upsets the traditional balance of
contract law.*

UCITA anp CONSUMER PROTECTION

UCITA’s drafters state that it leaves in place basic
consumer protection laws and even adds some ad-
ditional protections.”® Twenty-six State Attorneys
General, however, have reviewed the consumer
provisions of UCITA and found them to be insuffi-
cient to adequately protect consumers.* In particu-
lar, they note that UCITA actually reduces rights,
such as contract formation and modification, which
consumers have come to rely on when purchasing
other types of goods.* The statute degrades long-
standing consumer protection guarantees and intro-
duces confusion regarding others.*

Applicability of Consumer Protection Statutes

Currently, courts treat mass-market software trans-
actions as “sales of goods” and evaluate them un-
der Article 2 of the UCC. The Act, by contrast,
characterizes mass-market software transactions as
“licenses” of “computer information.” UCITA
would codify the legal standard advanced by soft-
ware companies that they are not selling “goods,”
but are simply issuing licenses. Put simply, software
companies are arguing that ownership of the soft-
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ware remains in the hands of the software company,
not the end purchaser. The end purchaser, software
companies argue, is simply given permission to use
the product in accordance with the guidelines set
forth by the manufacturer.

Jean Braucher, a law professor at the University
of Arizona and an expert in the consumer implica-
tions of UCITA, observes that most state and federal
consumer protection statutes do not specifically
reference licenses or computer information because
they were drafted before consumer software trans-
actions became common. Since the industry charac-
terizes the vast majority of software as “licensed”
work, UCITA throws doubt upon the applicability
of existing consumer protection statutes on software
transactions. Software producers and access con-
tract providers could argue state consumer protec-
tion laws do not apply to computer transactions
because they are not goods or services.

Consumer Law Disclosure

Standards and Contract Changes

UCITA preempts most consumer protection disclo-
sure requirements, including those which require a
person to act with knowledge, by eliminating stan-
dards that allow consumers to learn material facts
before making a purchase.” UCITA creates auto-
matic assent when a licensee double clicks on a
mouse in order to continue to use the information,
even when this “assent” occurs after payment or
delivery. This “pay first, see the contract terms later”
approach permits license holders to withhold con-
tract terms until after the sale, incorporating those
terms into the contract if the purchaser accepts them
after the sale.” Disclosures could comply with
UCITA, but not be readily understood by the aver-
age consumer. At best, UCITA provides an environ-
ment where sellers will be simply unconcerned
whether buyers understand what they are purchas-
ing, and it may favor unscrupulous sellers who wish
to deceive consumers. These provisions are particu-
larly problematic for libraries whose ability to use the
product may be severely abridged by contract terms
that are not noted until after purchase.

Implied Warranty of Merchantability

UCITA also fails to require disclosure of known
defects. Under Article 2 of the UCC, buyers auto-
matically get an implied warrant of merchantabil-
ity—a promise that the merchandise is fit for
ordinary use. In order for a typical business to dis-
avow the warranty, they must post conspicuous
signs. Increasingly, software companies are placing
limited warranties and licensing agreements inside
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the shrink-wrapped box of their product, which
often escapes a customer’s attention. The customer
can remain unaware that he is purchasing defective
merchandise or that he has no remedies if the mer-
chandise is flawed.”

Certainty in Software Transactions

UCITA supporters state that the Act sets out clear,
consistent rules, creates certainty in commercial
transactions, allows users and vendors to understand
and agree on their respective rights and obligations,
and provides a firm founda-
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ideas created by these exceptions to copyright “the
intellectual commons.”* But public access to infor-
mation, created by negotiation and consensus over
a period of generations, may be replaced by UCITA,
which creates expansive licensing agreements for
software and other digital information that favor the
seller or manufacturer and that displace other access
rights and participation in the marketplace of ideas.
Public discourse may be narrowed as the intellec-
tual commons becomes restricted to those who can
pay for access.

tion upon which to build the
e-economy.* Certainty, how-
ever, is not an end in itself,
and should be weighed
against eroded consumer
protection. State consumer
law experts who have exam-
ined the law believe that
UCITA fails in its purpose of
“facilitat[ing] commerce by
reducing uncertainty and in-
creasing confidence in com-
mercial transactions.”*!
Many assert that UCITA’s
rules deviate from traditional
consumer expectations and
may invite overreaching that
could interfere with the de-
velopment of e-commerce.
Consumers may be better

But public access to
information, created by
negotiation and consensus
over a period of generations,
may be replaced by UCITA,
which creates expansive
licensing agreements for
software and other digital
information that favor the
seller or manufacturer and
that displace other access
rights and participation in
the marketplace of ideas.

The Intellectual Commons

Copyright. Current United
States copyright law bal-
ances the rights of authors,
publishers and copyright
owners to receive remu-
neration with society’s
need for the free exchange
of ideas.*® One traditional
component of copyright
was to protect the right of
remuneration. Its primary
objective, however, is not
necessarily to reward the
labor of authors, but rather
“to promote the Progress of
Science and Useful Arts” in
our society.”” Copyright en-
courages others to build
upon the ideas and infor-

served by rules that build
upon accepted notions of
contract to protect their interests and expectations.
Braucher believes that UCITA, as drafted, would take
decades of litigation to sort out. She concurs with
Lessig that consumers are better off under current
law, which includes the common law* of contract,
UCC Article 2, state and federal consumer law, and
federal intellectual property right law.*

UCITA anp THE UNDERMINING

OF THE FREE FLOW OF IDEAS

Through both common law and statute, our society
has constructed a system in which the public has a
right to access information and use creative works
for noncommercial purposes in community forums
such as libraries. Taken together, rules such as fair
use, first sale, and the limited term of copyright give
the creator significant control over the use of what
he produces. These rights are balanced by giving the
public some, but not complete access to informa-
tion.* Observers call the arena of free exchange of

mation conveyed by a
work, while assuring au-
thors the right to their original expression.* This
principle, known as the idea / expression dichotomy,
is how copyright advances the progress of science
and art.* Indeed, the Supreme Court has observed
that the “very object of publishing a book on science
or the useful arts is to communicate to the world the
useful knowledge which it contains. But this object
would be frustrated if the knowledge could not be
used without incurring the guilt of piracy. . .”*
Thus, although copyright creates a property interest,
its primary purpose is to promote the public interest
by encouraging the creation and widespread avail-
ability of socially useful innovation.” Copyright rep-
resents a delicate bargain our society has struck
between commercial remuneration for original work
and the need to serve the public interest by placing
knowledge in the public domain.

Fair Use. To ensure the viability of this delicate bal-
ance, the law has historically placed certain limita-
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tions on copyright owners. For example, “fair use”
limits a copyright holder’s property rights in order
to achieve social goals such as free speech and the
promotion of knowledge.” The 1976 Copyright Act
allows the reproduction of copyrighted material for
criticism, comment, news reporting, teaching, schol-
arship, or research. Fair use and other public rights
to utilize copyrighted works constitute doctrines
that allow the dissemination of knowledge to soci-
ety as a whole. Because these exceptions are limited,
copyright protects the creative work and the eco-
nomic investment of authors and publishers.”

The First Sale Doctrine. The “first sale doctrine”
holds that, although the author retains copyright
over content, ownership of the physical book ends at
the time of the first sale, thereby allowing purchas-
ers to resell the physical embodiment of the text.>
The copyright holder still controls the total number
of books published, and, by extension, in circulation.
As such, the owner retains some control over the
value of each new copy.*® Anyone wishing to dupli-
cate the book, even by photocopying, must ask per-
mission from the copyright holder and pay royalties.
In Civilizing Cyberspace: Policy, Power and the Informa-
tion Superhighway, Steven E. Miller notes that it is
precisely this limitation on the right of the copyright
holder that allows libraries to lend books to patrons,
thereby allowing all citizens, regardless of income, to
access our nation’s intellectual capital.*

In the information era, however, first sale doc-
trines could be interpreted to give the software pub-
lisher rights over the programming code while
allowing the person who bought the disk full rights
to resell it or lend it to someone else.”” Software
publishers are concerned that once individuals pur-
chase or borrow a piece of software, they may le-
gally resell or distribute copies. If these duplicate
copies are resold, copyright owners fear their rev-
enue stream will be reduced. Software owners have
also expressed fears that “loaning” the use of a piece
of software will slip into duplication.

UCITA’s PorentiaL EFrect

ON THE INTELLECTUAL COMMONS

The provisions in UCITA which respond to soft-
ware publishers’ fears would, if enacted, likely place
tight restrictions on the flow of electronic informa-
tion. Section 307(b) of the Act restricts the use of
information more narrowly than copyright law.
Section 503(2) permits a license to prohibit transfer
of software or other information. These provisions
allow terms in software licenses which eliminate
uses of informational resources that allow copying
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for educational purposes (fair use) and sharing or
lending of those resources (first sale).

Nothing in the statute appears to acknowledge
the traditional limitations placed on private owners’
control of information in the public interest. Some
online databases already require academic libraries
to sign licenses agreeing not to allow anyone except
students and faculty to read the electronic versions
of scholarly articles they provide.®® Other agree-
ments limit the number of pages of electronic ma-
terials that a library user can print. With the passage
of UCITA, the public space carved out by judicial
and statutory exceptions to copyright could be re-
placed in an instant.

The Seduction of Click-Wrap Licenses

Many software and information products are sold
as shrink-wrapped packages or as products down-
loaded from a vendor’s web site.* Consumers can
obtain software and information products conve-
niently; however, that convenience cloaks increased
restrictions. This is because shrink-wrap and click-
wrap licenses, which UCITA would validate, de-
mand that consumers waive rights otherwise
allowed under traditional copyright law. Such li-
censes usually show a screen with three buttons:
“print,” “I accept,” or “I decline.” It is a reasonable
assumption that most people simply click on “I ac-
cept,” not realizing they have just agreed to a con-
tract. Only later will the user engage in examining
the detail, if at all. Again, the buyer does not know
she has agreed to contract terms, nor is it likely the
buyer has examined those terms. Pamela
Samuelson, professor of information management
and law at the University of California at Berkley,
observes, “Most of us do not consider ourselves
bound by these agreements because we never really
agreed to them.”®

Click-Wrap or Consumer Give Away?

These contracts are controversial because users
have no opportunity to negotiate the terms. These
terms often restrict uses which fall within the rea-
sonable expectations of consumers, such as making
a copy, lending software to a friend, reselling used
software, or providing access to other users.®' Un-
der UCITA you can redistribute a licensed copy
only if you have specially contracted for the right to
do s0.%* Accordingly, if UCITA passes, libraries
could no longer assume they can legally lend elec-
tronic information to library users. Nor can library
patrons be certain they are allowed to quote from a
work, make a copy of a portion for personal use, or
use the product in a non-profit or educational set-
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ting. Click-wrap licensing terms allow no time for
adequate review. In traditional contract terms, sce-
narios which entail uneven bargaining power are
known as “contracts of adhesion:” consumers un-
wittingly agree to conditions buried in pages of
small type, with no time for adequate meeting of the
minds or true negotiation.

Charles C. Mann, a writer for the Atlantic, has
noted a number of particularly shrink-wrap and
click-wrap license
provisions.®® For
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could be displaced through the private mechanism
of contract, causing the intellectual commons to
shrink, and inexorably tipping the societal balance.
The implications for consumers and public librar-
ies of validating restrictive licensing terms are im-
mense. Increasingly, authors are choosing to publish
on-line,*® through software or in an electronic format.
According to James G. Neal, dean of university li-
braries at John Hopkins University, libraries pur-
chase significant

amounts of elec-

example, Microsoft
Agent’s license
tells customers
they can’t “rent,
lease or lend” the
program or use the
program to “dis-
parage” Microsoft.
McAfee Virus Scan
contains a license
term that no per-
son may publish a
review of the pro-
gram “without
prior consent,” and

Since shrink-wrap and click-wrap
contracts remove some of the negotiation
power of the buyer, libraries will have to
enter negotiations with numerous software
companies. The additional costs this
would entail may result in serious
limitations regarding which electronic
materials libraries may purchase, and
limitations on how materials may be used
once they are purchased.

tronic products.®’
Because of the insis-
tence of software
manufacturers that
all users are actu-
ally licensees, not
owners, libraries
may have to exam-
ine the contents of
mass-market con-
tracts to evaluate
what rights librar-
ies and library pa-
trons have.” Since
shrink-wrap and

finally, Phone Disc
software states that
the software cannot be used in any way or form with-
out prior written consent of the software manufac-
turer. Worst of all for libraries, current licenses often
forbid copying or lending intellectual property.
These license terms cede protections of copyright to
owners, while arguably putting a stranglehold on
public access to electronic information.

The courts have yet to decide the enforceability
of shrink-wrap and click-wrap licenses. In Vault v.
Quaid, federal judges refused to enforce a Louisiana
law validating shrink-wrap licenses because the
terms interfered with consumer rights under federal
copyright law.* By contrast, in a 1996 decision, Pro-
CD v. Zeidenberg, the federal appellate Judge Frank
Easterbrook authored an opinion that enforced a
shrink-wrap license restriction under a contract
theory.®® Professor Samuelson notes that most judi-
cial opinions have refused to enforce shrink-wrap
licenses because consumers have not meaningfully
assented to the terms.® UCITA would make them
presumptively valid.”” Such broad approval could
allow software companies to circumvent, through
non-negotiated mass-licensing contracts, traditional
practices such as copyright exceptions for fair use,
first sale and preservation. Consequently, the space
afforded to the public by exceptions to copyright

click-wrap con-
tracts remove some
of the negotiation power of the buyer, libraries will
have to enter negotiations with numerous software
companies. The additional costs this would entail
may result in serious limitations regarding which
electronic materials libraries may purchase, and limi-
tations on how materials may be used once they are
purchased.

UCITA Will Reduce the Free Flow of Ideas in Society
As the Supreme Court has noted, society has an
interest in the free exchange of ideas. Extremely
restrictive licensing laws, such as UCITA, may
hinder the progress of science and useful arts by
reducing public access to information. Richard
Stallman, activist, programmer, MacArthur Genius
Grant recipient and founder of the Free Software
movement, argues that society needs information
that is truly available to its citizens, freedom, and
the spirit of voluntary cooperation.” Traditionally,
the United States has nurtured these values by en-
suring that every citizen had access to significant
amounts of information in all media at no cost
through the public libraries.

The Association of Research Libraries notes that
fair use, as well as the right of libraries to repro-
duce materials under certain circumstances, helps
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ensure the access of researchers, students, and the
public to all types of knowledge in our society.”
“Free” information has always been an integral
component in our society to helping people break
through class barriers, assisting people to broaden
their intellectual horizons, and creating a sense of
community and civic spirit. These lofty goals have
been assisted in a simple way by sharing of re-
sources such as books, magazines, maps, music,
films, and increasingly, software.” Information
resources help create a more literate, informed and
involved populace, which in turn creates a more
robust, economically productive, democratic soci-
ety. Information resources will increasingly in-
clude digital works such as those to be regulated
by UCITA. The right of the public to access them,
and the right of libraries to archive electronic ma-
terials, must be taken into account.

The balance put in place by fair use and other
limitations on copyright must be maintained in the
emerging electronic environment. Maintaining this
balance ensures the free flow of information in
American society, guarantees that information re-
sources are made available to all parts of our soci-
ety, and encourages the development of an
information infrastructure that serves the public
good.” Society should carefully consider the pub-
lic policy implications of creating an environment
where information resources are only available to
those who are able to pay. In an era when the term
“digital divide” is on every pundit’s lips, policy
makers should take note that statutes like UCITA
will surely accelerate the existing educational polar-
ization of our society and aggravate the problems
between technology “haves” and “have-nots.””

UCITA Disturbs the Traditional

Balance of Contract Law

Lessig believes that UCITA, as it is currently
drafted, fundamentally alters the traditional balance
in contract law between business and consumers
established through decades of court decisions. 7
Priscilla Walter, a software industry advocate, ac-
knowledges that some critics of UCITA would like
to see the balance between vendors and users fall
more heavily on the side of users.”” However, she
dismisses such concerns, stating, “It is clear that
software and information vendors won’t agree to a
law granting users significantly more rights than
UCITA does. They have made that clear in the
UCITA discussions and, after all, why should they
agree to anything that weakens their right when
existing law already protects them?””® The rejoinder
to Walter, and to the backers of this statute, is that
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the software industry should agree to keep negoti-
ating in the interest of fairness. The purpose of stat-
ute or judicial decision is to regulate conduct in
society in a way that balances all of society’s inter-
ests. If software vendors will not agree to a law giv-
ing users reasonable rights, then consumers and
their legislative advocates should walk away from
the bargaining table.

CONCLUSION

Proponents of UCITA may argue that current laws
do not neatly encompass transactions such as those
governed by UCITA, and assert that this creates an
urgent need for the passage of new legislation. This
sense of urgency is artificial. Established principles
of copyright, commercial, and contract law provide
sufficient guidance for courts to develop a body of
common law in the interim. Industry advocates
complain that trying to figure out how to create
enforceable agreements or arguing in court about
whether we did so successfully is a waste of time
and resources.”

But, as Lessig points out, good law is generally
the result of just such a time-consuming process of
legal wrangling between different interests in soci-
ety which results in established industry practice
that can then be codified, such as occurred with the
UCC. Lessig advocates allowing parties to write the
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